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Appeal No: V2/240 & 241/Raj/2021

:: ORDER-IN-APPEAL ::

The below mentioned appeals have been filed by the Appellants (hereinafter
referred to as “Appellant No. 1 and Appellant No. 2"), as detailed in Table below, against
Order-in-Original No. 04/JC(RSS)/2021-22 dated 19.04.2021/20.04.2021 (hereinafter
referred to as ‘impugned order’) passed by the Joint Commissioner, Central GST and
Central Excise, Rajkot (hereinafier referred to as ‘adjudicating authority’):-

SL | Appeal No. Appellants | Name & Address of the Appellant
No.

' M/s Den Rajkot City Communication Pvt
1. | V2/240/RAJ/2021 | Appellant No.1 | Lid,
3'-floor, Rameshwar Complex,
Mangala Main Road,

Manhar Plot Street No. 4,
Rajkot - 360001.

- Shri Nitinbhai S. Nathwani, Director,

2. | V2/241/RAY2021 | Appellant No.2 | M/s Den Rajkot City Communication Pvt
Ltd, 3" floor, Rameshwar Complex,
Mangala Main Road,

Manhar Plot Street No.4,

Rajkot - 360001.

2. The facts of the case, in brief, are that the Appellant No.1 was having service tax
registration for providing “cable operator services”. They were also having Multi System
Operator (MSO) registration issued by the Minjstry of Information and Broadcasting
(MIB) under Section 4 of the Cable TV Networks (Regulation) Act, 1995. Based on the
intelligence that the Appellant No.1 was engaged in evasion of service tax by (i) Non-
payment of amount equal to proportionate cenvat credit towards reversals in respect of Set-
Top-Boxes (STBs) and (ii) non-payment of service tax on legal consultancy services,
security services, repair-maintenance service under reverse charge mechanism, the
proceedings were initiated against them by the officers of Directorate General of GST
Intelligence, Zonal unit, Ahmedabad (DGGSTI). The proceedings culminated into the
issuance of SCN to the Appellant No.1 wherein it was proposed:
(i) To demand an aniount of Rs. 1;73,44.224»‘- in respect of cenvat credit taken on
capital goods, which was required to be paid under Rule 3(5AX(ii) of the Cenvat
Credit Rules, 2004(CCR, 2004) under Ruie 14 of CCR, 2004 read with proviso to
Section 73 of the Finance Act, 1994(*the Act”) and read with Section 142 and 174
of the CGST Act, 2017; _ o
(ii) To demand interest on above amount under Rule 14 of CCR, 2004 read with
Section 75 of the Act and read with Section 142 and 174 of the CGST Act, 2017,

p demand service tax amount of Rs. 2,65,514/- which was payable under
> _
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Appeal No: V2/240 & 241/Raj/ 2621

reverse charge mechanism for Security Services and Legal Consultancy Fees in
terms of the proviso to Section 73(1) of the Act and read with Section 142 and 174
of the CGST Act, 2017 along with interest under Section 75 of the Act;

(iv) To demand service tax amount of Rs. 3,36,565/- under Reverse Charge
Mechanism for “Repair and Maintenance servnce” received by them under proviso
to Sectlon 73(1) of the Act and read with Sectlon 142 and 174 of the CGST Act,
2017 along with interest under Section 75 of the Act;

(v) To impose penalty under Section 76, Section 77 and / or Section 78 of the Act
read with Section 142 and 174 of the CGST Act, 2017;

(vi) To impose penalty under Rule 15(3) of CCR, 2004 read with Section 76 and /
or Section 78 of the Act and read with Section 142 and 174 of the CGST Act, 2017
in respect of demand at S1 No.(i) above;

51 The above SCN also proposed imposition of penalty under Section 78 A of the Act
upon the Appellant No. 2. .

3. The SCN was adjudicated vide the impugned order by the adjudicating authority
wherein he has confirmed the demand against Appellant No. 1 and has
) Ordered for recovery of Rs. 1,73,44,224/- along with interest towards
proportionate cenvat credit taken on capital goods (Set Top Boxes) under Rule
3(5A) (ii) of CCR, 2004; o
(i) Imposed a penalty of Rs. 1,73,44,224/- under Rule 15(3) of CCR, 2004 read
with Section 78 of the Act ;
(iif) Ordered for recovery of service tax amount of Rs. 3,36,565/- along with
interest under reverse charge mcchamsm on the services of repair and maintenance
procured by them;
(iv) Imposed a penalty of Rs. 3,36,565/- under Section 78 of the Act;
(v) Dropped the demand of service tax of Rs. 2,65, 514/- on legal services and
security services under réverse charge mechanism;

(vi) Imposed a penalty of Rs. 10,000/~ under Section 77(1) of the Act.

3.1. The adjudicating authority has vide the impugned order also imposed a penalty of
Rs. 50,000/~ upon Appellant No. 2 under Section 78A of the Act.

4. Being aggrieved, the Appellants have preferred the present appeals contending,

inter-alia, -as under:
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Appeal No: V2/240 & 241/Raj/ 2021

Appellant No.1:-

@)

(i)

(iii)

(i)

The first question framed by the Adjudicating Authority viz. “whether the
Appellant was required to follow the four Tariff options given under Tariff

" Order, 2013” is totally misconceived and misplaced. The Adjudicating

Authority does not have any jurisdiction ot the authority to decide on an issue
relating to Regulations made under TRAI (Telecommunication Regulatory
Authority of India), which is a separate Statutory Body. The Adjudicating
Authority cannot sit in judgement for the violations, if any, under the TRAI
Regulations; . '

The Adjudicating Authority has failed to appreciate that all that was to be
decided in the present case was whether the Appellant was required to reverse
the cenvat credit under Rule 3(5A) of the CCR, which would come into play
when the capital goods are removed after being put to use. It is undisputed that
the STBs are not sold by the Appellant to the subscribers and consequently,
there is no removal of STBs after being put to use. In such a scenario, assuming
that the four tariff options ought to have been followed, in terms of which at the
end of the 39 year the title/ownership in the STBs stands transferred to the
subscribers, the said event has not happened as the subscribers did not foliow
the four tariff options but the customized tariff option offered by the Appellant.
The jurisdiction to question this lies only with TRAI and insofar as the service
tax department is concerned, the fact remains that the capital goods are not sold.
When the capital goods are not sold in the facts of the present case, Rule 3(5A)
of the CCR does not become applicable. This is without prejudice to the
contention that transfer of ownership is not a relevant criterion to determine the
applicability of Rule 3(5A) of the CCR as long as the capital goods are
available and are used in rendition of output service; :

The Appellant had imported the STBs on payment of custom duties, which was
thereafter given to the LCOs who ultimately supplied the same to the
subscribers for provision of cable TV service. For supplying the STBs, the

Appellant charged one time activation fee from the LCOs and discharged

service tax on the same. The Appellant had availed cenvat credit of the CVD
paid on importation of STBs, which was capitalised in its books of accounts
and used for rendition of taxable output service (i.e. cable TV service). The
Adjudicating Authority does not dispute the fact that the STBs were not sold by
the Appellant to its subscribers. The fact that the STBs remained the exclusive
property of the Appeliant at all times and ownership was never transferred to
the subscribers, in terms of the contract entered with the subscribers is an

accepted position;

The Adjudicating Authority however, has proceeded on an erroneous premise
that the Appellant in terms of the Fifth Tariff Order was mandatorily required to
offer only standard tariff packages specified in the schedule, for supply and
installation of STB for Cable TV service. The rental schemes prescribed under
said schedule provides that after the end of 3 years from the date of installation
of the STBs, no rent would be charged and the STBs shall become the property
of the subscriber except smart card/viewing card. Therefore, as per the
Adjudicating Authority, even though there was no actual sale of the STBs
between the Appellant and the subscribers, by operation of law (i.e. schedule to
the Fifth Tariff Order), the title/ownership stands automatically transferred to
the subscribers at the end of the third year and the Appellant was liable to
reverse cenvat credit to the extent of 70% availed on the STBSs in terms of Rule
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(vi)

(vii)

(vii)

(ix)

Appeal No: V2/240 & 241/Raj/ 201

| is submitted that when the Tariff Orders issued by TRAI categorically
provides that the MSOs are free to offer their own schemes to the subscribers,
the Adjudicating Authority has no authority or jurisdiction to undermine the
same and hold that the Appellant had to offer the STBs to subscribers only as
per the four options prescribed under the schedule to the Fifth Tariff Order.

Clause 2 of the Fifth Tariff Order provides that the said Order shall be
applicable to cable TV services provided to the subscribers through digital
addressable systems, throughout the territory of India. Clause 4 of the said
Order relates to tariff for supply and installation of set top boxes. Clause 4(1) of
the said Order in categorical terms provides that the standard tariff package for
supply and installation of STBs as per the schedule is required to be extended to
every ordinary subscriber without prejudice to the provisions of the Fourth
Tariff Order. Further, Clause 4(2) of the Fifth Tariff Order, provides that in
addition to the option available under the Fourth Tariff Order, the subscriber
shall have the opfion to acquire the set-top box at the rate and the terms and
conditions provided in the Schedule and it is only on receipt of such a request
from the subscriber that the MSO shall be bound to supply and install the set-
top box in terms of the standard tariff package provided in the Schedule to the
Fifth Tariff Order.

The Adjudicating Authority has erred in holding at Para 28.5.1 of the impugned
order that the heading of the Fourth Tariff Order is “Addressable System Tariff
Order” whereas the heading of Fifth Tariff Order is “Digital Addressable Cable
TV System Tariff Order” and therefore, in the Appellant’s case the provisions
of Fourth Tariff Order is inapplicable. It is submitted that the said finding is
erroneous inasmuch as the regulator while making applicable the Fifth Tariff
Order to the whole of India has consciously and deliberately provided that the
provisions relating to tariff for supply and installation of STBs are without
prejudice to the provisions of Fourth Tariff Order and the subscriber will have
the option to acquire the STBs at the rate and the terms and conditions provided
in the Schedule to Fifth Tariff Order in addition to the options available under
the Fourth Tanff Order.

The Appellant in the above frame of reference relies on the judgement of the
Hon’ble Supreme Court in the case of Commissioner of Central Excise vs.
Universal Ferro & Allied Chemicals Ltd., reported in 2020 SCC OnLine 3C
314. _

Without prejudice to the above, the Appellant submits that even otherwise,
Clause 4(2) of the Fifth Tariff Order in no uncertain terms provides that an
ordinary subscriber shall have option to acquire the set top box at the rate and
the terms and conditions specified in the Schedule, in addition to the option
available under the Fourth Tariff Order and the multi system operator shall, on
receipt of request from the ordinary subscriber, supply and install the set top
box at the premises indicated by the subscriber. Therefore, Clause 4(2) of the
Fifth Tariff Order gives an option to the subscribers to acquire the STBs at the
rate and the terms and conditions specified in the Schedule. However, as per the
Adjudicating Authority the STBs can be compulsorily acquired only as per the
rate and the terms and conditions specified in the schedule and there is no
option available with the subscribers to avail any customized tariff package
offered by the MSOs or the options under the Fourth Tariff Order, which is
clearly against what the Fifth Tariff Order had envisaged. :

The Adjudicating Autbority has failed to appreciaté' that the Explanatory
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A Appeal No: ¥2/240 & 241/Raj/2021

Memorandum to the Fifth Tariff Order has clearly provided that - “in addition
to the standard tariff packages prescribed by the Authority, operators are free to
offer their own schemes for supply of STB to its subscribers in accordance with
their business plan and within the existing Regulations/ Tariff Orders.

. Subscribers shall have option to choose from the standard tariff package

prescribed by the Authority and the alternative schemes offered by the
operators”. Further, the Press Release issued by the TRAI on 27.05.2013 in
connection with the implementation of Fifth Tariff Order, also clarifies that the
service providers can also offer alternative schemes/ packages for supply of
STBs/ CPEs.

The Adjudicating Authority at para-28.5.7 of the impugned order has erred in
holding that — “the Explanatory Memorandums relied upon by the Appellant
only give details of how the standard tariff packages have been formulated and
they cannot replace the provisions of Tariff Orders. The Explanatory

~ Memorandum explains only the objects and reasons”. It is submitted that the

said finding is erroneous and baseless. When the Explanatory Memorandum

_ explains the objects and reasons of the Fifth Tariff Order and under the same

clearly provides that in addition to the standard tariff packages prescribed by
the Authority, the operators are free to offer their own schemes for supply of
STB to its subscribers, to take a view that the Explanatory Memorandum issued
by TRAI is to be jettisoned and the understanding of the Adjudicating
Authority is to be adopted, is clearly untenable in law. The Explanatory Notes
read along with Clause 4 clearly provides that the subscribers have the option to

ire the STBs at the rate and the terms and conditions specified in the
Schedule and this does not bar the MSOs from offering their own customised
schemes for.supply of STBs. It is a settled legal position that Explanatory Notes
to a Statute are aids to construction and interpretation of the provisions made
thereunder.

The Adjudicating Authority at para-28.5.4 of the impugned order has erred in
holding that Clause 4(1) of the Fifth Tariff Order uses the word “shall” for
making offer as per the package specified in the schedule and therefore, the
Appellant was required to follow the same and is excluded from the Fourth
Tariff Order. In this regard it is submitted that the Adjudicating Authority has
erred in reading the Fifth Tariff Order in isolation without taking into account
all the Clauses, in particular Clause 4(2) of the Fifth Tariff Order. It is
submitted that though Clause 4(1) of the Fifth Tariff Order provides that every
MSO shall without prejudice to the Fourth Tariff Order extend Standard Tariff
Package for supply and installation of set-top box as provided in the Schedule
to the said Order, the provisions of Clause 4(2) of the Fifth Tariff Order goes on
to provide that it is the subscriber who shall have the option to acquire the set-
top box at the rates and terms and conditions provided in the Schedule and it is
only on receipt of such a request from the subscriber that the MSO shall be
bound to supply and install the set-top box in.terms of the standard tariff
package provided in the Schedule to the Fifth Tariff Order. Therefore, reading
only the provisions of Clause 4(1) of the Fifth Tariff Order in isolation without
considering the provisions of Clause 4(2) is incorrect. The impugned order is
therefore, liable to be set-aside. :

The impugned order has failed to appreciate that in the Appellant’s case the
customers had opted only for the customised package prevalent in the Industry
and none of them had opted for the scheme in terms of the Fifth Tariff Order.
Therefore, in the present case, the manner of acquiring the STBs has in no way
infringed the provisions of the Fifth Tariff Order inasmuch as, as stated above,
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the provisions of the Fifth Tariff Order itself categorically gives the subscribers
option to acquire the STBs. Even under the Fourth Tariff Order, there was no
one mandatory scheme for acquiring the STBs and it was for the subscribers to
decide what suited them best and opt for it. This position was further clanified
under para-45 of the Explanatory Memorandum to the Fourth Tariff Order that
it was mandatory on the part of the service providers to make the CPEs
available to the subscribers through af least 3 options viz., outright purchase,

hire-purchase or under a rental scheme, thereby meaning that the option was
always available to the service providers to offer their customised scheme.

With reference to the above, it is submitted that the Adjudicating Authority has
obfuscated the entire issue by incorrectly interpreting the options available
under Clause 7 of the Fourth Tariff Order and the constituents of scheme that is
required to be made thereunder in terms of sub-clause (a) & (b) of Clause 7. It
is submitted that insofar as offering to the subscribers at least 3 options (i.e. a
minimum of 3 options) viz., outright purchase basis or hire purchase basis or
rental basis, there is no dispute. However, all that the sub-clause (a) and (b) of
Clause 7 provides is that the options made available under the said clause
should be as per the scheme, if any, made by the Authority or if no such scheme
is made, then as per the scheme made by the service providers which should
necessarily provide for (i) the terms and conditions on return of the CPEs; (it)
refund of security deposit or advance payments, if any, after appropriate and
reasonable adjustments towards depreciation in case of return of CPE by a

" subscriber to the service provider; and (iii) replacement and repair of faulty

CPEs acquired.

The Adjudicating Authority has failed to appreciate the above aspect and has
proceeded on an erroneous premise that four types of schemes have been
provided in the Schedule to the Fifth Tariff Order and therefore, the Appellant
cannot use the option given under the Clause 7 of the Fourth Tariff Order. The
Appellant submits that under Clause 7 the service providers are free to offer
their own customized package and it is not mandatory that option made
available under Clause 7 of the Fourth Tariff Order shall be only in terms of
one of the schemes made under the schedule to Fifth Tariff Order.

The Adjudicating Authoi'ity at para-28.5.3 of the impugned order has held that

the DAS implementation in India had started in phases and in phase II, effective

" from 31.03.2013, more cities were brought under DAS including Rajkot,

Surat, Ahmedabad, Vadodara. Therefore, as per the impugned order it is very
much clear that after 31.03.2013, the Fourth Tariff Order is not applicable to a
MSO providing cable services in Rajkot. The Appellant submits the Fifth Tariff
Order issued on 27.05.2013 under Clause 4(1) and 4(2) clearly provides that the
tariff provisions for supply and installation is without: prejudice to the
provisions of the Fourth Tariff Order. The Adjudicating Authority has failed to
point out any exception under Rule 4(1) and 4(2) stating that the provisions of
Fourth - Tariff Order  are inapplicable wherever DAS was implemented
w.e.£31.03.2013. This being the case and in the absence of any exception in

. this regard, it is improper to hold that the option under Fourth Tariff Order are
. pot available after the implementation of DAS. In any case, it undisputed that in
terms of the Fifth Tariff Order read with the Explanatory Note and the Press

Release issued by TRAI itself the MSOs are free to offer their own customized
schemes. ' :

The Adjudicating Authority at para-28.5.3 and 28.5.8 of the impugned order
held that it has not submitted any documentary evidence regarding the scheme
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offered by it to the subscribers, is incorrect and against the facts on record. It is
submitted that the customised scheme made available by the Appellant was
known to the subscribers at the very outset when the contract by way of CAF
was filled up and signed by the subscribers. In terms of the customised scheme
offered by the Appellant and made known to the subscribers, they were agreed
to be charged only one time STB activation and registration fees and no rent for
the STBs was charged thereafter. However, insofar as the ownership of the
STBs was concerned it was made clear that the same shall remain the exclusive
property of the Appellant. The sample copies of CAF and the activation service
invoice with relevant terms and conditions was furnished by the Appellant to
the Adjudicating Authority as annexure {o its reply dated 13.10.2020 and
therefore, findings in the impugned order that the documentary evidence
regarding the scheme offered by the Appellant was not furnished is factually
incorrect.

(xviii) The Adjudicating Authority at para-28.5.8 of the impugned order has erred in

(xix)

(xx)

holding that the CAF cannot be termed as a scheme and ongoing through the
copy of CAF, there is no indication that the customer had opted for customized
package. The Appellant submits that the said finding is baseless and is premised
on lack of understanding regarding the Appellant’s business and the prevalent
industry practice. Assuming without admitting for the sake of argument that the
STBs installed at the customer premises are not as per the tariff order of TRAI,
it is the prerogative of the TRAI, which is the regulatory body, to initiate any
action against the Appellant. So far, no such notice or objection has been
issued/raised by the TRAL The practice of offering customized scheme and
entering into agreement under a CAF is also prevalent as the Industry/T rade
practices, which is widely accepted across the industry, customers and TRAI as
well. The impugned order is therefore, untenable in law and liable to be
dismissed.

Assuming without admitting that the CAF is not an independent scheme floated
by the MSO as empowered under clause 7 of the Fourth Tariff Order, but it is
the only a written contract between the MSO/LCO and the subscriber, where all
the ‘terms and conditions’ are expressly mentioned. Such signed contract infer
alia becomes the basic document for collection of one-time activation fees
against the STBs installed by the MSO at the premises of the Subscriber on
which service tax was duly discharged. DGGI is an investigating agency and
yet failed to record any evidence to challenge such CAF or that the subscribers
were at any time under the impression that they will be the owner of the STB
post 3 years of installation. Therefore such contract in the form of CAF needs to
be duly recognized. Revenue cannot impose any condition of their own other
than that agreed by the service provider and service recipient.

The Appellant submits that a person who is not a party to contract cannot
enforce any right under the contract. The law in this regard has been laid down

y the Hon’ble Supreme Court in the case of M. C. Chacko vs. State Bank of
!i'ravanoore, ‘AIR 1970 SC 504. Therefore, in the facts of the present case when
the Appellant has entered into contract with the subscribers for supply of STBs
without parting with the ownership, the Department cannot impose any
condition other than what is agreed between the parties. Similarly, in the case of
Union of India vs. Mahindra and Mahindra Ltd., 1995(76)ELT481(S.C.), the
Supreme Court has held that when the agreement entered between the parties is
clear, it is not open to the revenue to construe it differently by reading into it
something which is not there.
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The Appellant submits that it in its reply to SCN it had referred to Regulation
17(7) (b) of the Standards of Quality of Service (Digital Addressable Cable TV
Systems) Regulations, 2012 (QOS Regulations for short) which provides that
every multi-system operator or its linked local cable operator, as the case may
be, shall publicize the salient feature of various schemes available for outright
purchase or rent or hire purchase of Set Top Boxes from it, in addition_to the
scheme as regards pricing, hire purchase or renting of Set Top Box, if any,
specified by the Authority. The said provision was relied upon in support of its
contention that the MSOs were always free to offer their own customised
schemes by publicising the salient features of various schemes made available
by it.

The impugned order at para-28.5.6 has proceeded to reject the said submission

on the ground that the QOS Regulation speaks about the standard of quality of
service and has nothing to do with Tariff Order. Further, the Adjudicating
Authority holds that the Fifth Tariff Order has been implemented in year 2013
and therefore, the standard of quality issued in 2012 cannot have an impact on
the Fifth Tariff Order of 2013. The Appellant submits that the said Regulations
are applicable to Digital Addressable Systems as apparent from the heading of
the Regulation itself. Further, as held by the impugned order, the DAS
implementation had started in the 2011 itself. The impugned order is therefore,
incorrect in holding that the Regulations are relating to quality of STBs and not
tariff, when the said Regulation clearly provides that various schemes can be
offered by the service providers in addition to the ones made by the Authority.
In any case, the said Regulations are no different either from the Fourth Tanff
Ortder or the Fifth Tariff Order when it comes to making available various
options to the subscribers while acquiring the STBs.

Without prejudice to the above, the Appellant submits that the applicability or
otherwise of the Tariff Orders issued by the TRAI is only of academic
importance in determining whether cenvat credit availed on STBs is liable to be
reversed under Rule 3(5A) of the CCR. However, the entire case of the
Revenue is premised on the ground that at the end of the three years the
ownership/title in the STBs is automatically transferred to the subscribers
inasmuch as, the ownership of the STBs is the relevant criterion for determining
the applicability of Rule 3(5A) of the CCR and the use of STBs even thereafter
for rendition of taxable output service is immaterial and irrelevant.

In para 29.4 of the impugned order the Adjudicating authority has erroneously
assumed that as per the four options under the tariff order, the ownership of the
STBs is transferred to the subscriber which in other words can be treated as
removal of STB to the premises of the-subscriber after 3 years from the date of
installation. The Adjudicating Authority has failed to appreciate that there is
neither any deeming provision of any kind under Rule 3(5A)a) of the CCR to -
deem transfer of ownership as removal of goods nor is it factually correct as the
STBs were installed at the subscriber’s premises right from day one and was
used to provide output service, without transfer of ownership, whatsoever.

The Adjudicating Authority has erred in demanding cenvat credit to the extent

“of 70% on the premise that the STBs (i.e. capital goods) on which credit was

taken is removed after being put to use. On reading the above provisions it is
clear that in terms of Rule 3(5) of the CCR, any input or capital goods on which
cenvat credit is taken is removed as such from the premises of the provider of
output service, then the provider of output service shall pay an amount equal to

the credit availed in respect of such inputs or capital goods. The said Rule deals
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with a situation where input or capital goods on which cenvat credit is taken is

removed “as such” from the premises of the provider of output service and no
longer available for rendering of output service.

(xxvi) The proviso to Rule 3(5) of the CCR provides that the reversal is not required to

be made where inputs or capital goods are removed outside the premises of the
service of output service for providing the output service. This proviso cleatly
lays emphasis on. the “usage” of the capital goods for rendering the output
service inasmuch as, reversal of credit is not required even if the service
provider removes the capital goods from his premises for rendering output
service. -

(xxvii) The Rule 3(5A) of the CCR deals with situations where 6apital goods on which

cenvat credit has been taken are removed after being used, by providing that
in such cases cenvat credit taken on capital goods is required to be paid reduced
by certain percentage points. Therefore, in either of the situations covered under
Rule 3(5) and 3(5A) of the CCR, the question of reversal of cenvat credit taken
on capital goods arise, only when the capital goods are no longer available for
providing output service. Proviso to Rule 3(5) of the CCR, further makes it
clear that reversal is credit is not warranted as long as the capital goods/inputs
removed from the premises by the service provider is used for rendering of
output service. '

(xxviii)The Adjudicating Authority has failed to appreciate that in the facts of the

(xxix)

present case, there is no removal of STBs after being used and the STBs
supplied by the Appellant remain at the premises of the subscribers and are
used by it to provide output services. In such a scenario, the proviso to Rule
3(5) of CCR, is attracted and no reversal of credit is warranted under Rule
3(5A) of the CCR.

The Adjudicating Authority has failed to appreciate that CENVAT credit on
STBs, which are capital goods, is available to the Appellant as long as such
STBs are continued to be used at the premises of the subscribers for reception
and decryption of signals. It is sub itted that Rule 3(5) and 3(5A) of CCR
should be read together and the proviso to Rule 3(5) in this context
categorically provides that payment shall not be required to be made where any
inputs or capital goods are removed outside the premises of the provider of
output service for providing the output service. The Adjudicating Authority has
also failed to appreciate that the STBs will always be the property of the
Appellant, though the same were installed at the premises of the subscribers and
STBs are continuously used to provide services even afier 3 years. :

The Adjudicating Authority has failed to appreciate the judgement of the
Hon’ble Tribunal relied upon by the Appellant in the case of Disk TV India
Limited vs. the DGCEI, Final Order No. $0878/2019 dated 11.07.2019, The
above case has been followed by the Hon’ble Tribunal in the case of Videocon
P2H Ltd vs Commissioner of Central Excise, Customs & Service Tax, Final
Order No. A/85341/2020 dated 26.02.2020 In both the judgements of the
Hon’ble Tribunal it has been categorically held that Rule 3(5A) covers
situations where goods are cleared after being put to use. When the goods are
not removed after being used and stili continued to be used for rendering the
output service, the provisions of Rule 3(5A) are not atiracted. The ratio of the
above quoted decisions is squarely applicable 1o the present case as STB’s are
used to provide output services to the subscribers, and alse no goods have been
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" (xxxi) The Adjudicating Authority at para-29.10 has erred in holding that the ratio of
the above judgements are not applicable to the Appellant’s case as the same are
on are on different set of facts and have been issued for DTH service providers
and not for cable operators. The Appellant submits that the said finding is
fallacious inasmuch as in both the cases, the STBs and equipments for
rendering output service were supplied and installed by the service providers at
the customers premises and the dispute was with regard to the applicability of
Rule 3(5) and 3(5A) of the CCR. '

(xxxii) The Adjudicating Authority at para-29.4 of the impugned order has erred in
holding that in all options from 1 to IV of the schedule to Fifth Tariff Order, the
STBs issued to the subscribers automatically become the property of the
subscribers after a period of three years from the date of installation, which is to
be treated as removal of STBs to the subscribers after 3 years from the date of
installation. The Adjudicating Authority has failed to appreciate that in its case,
the subscribers have opted only for the customised package prevalent in the
Industry and not for the standard tariff package provided under the schedule to
the Fifth Tarff Order. Therefore, the question of automatic transfer of
ownerftitle to the STBs in favour of the subscribers do mot arise. As per the
CAF, which is a contract entered with the subscribers setting out the terms for
supply of STBs, clearly provides that the STBs shall always remain the
exclusive property of the MSO and it nowhere provides for transfer of property .
in the set-top box either after three years or at any subsequent point in time. The .
Appellant and its subscribers are bound by the terms and conditions mentioned
on the CAF and the Department cannot introduce/impose any other clause or
condition that is-not part of this CAF. _

(xxxiii)The Adjudicating Authority has failed to appreciate that the SCN has gone
beyond the scope of CAF while hypothesizing that the STBs become the
property of the subscribers after 3 years from the date of subscription. It is
undisputed fact that the STBs are the sole property of the Appellant even after
the expiration of 3 years as can be seen from the terms of CAF and ‘Activation
Service Invoice’.

(xxxiv)The Adjudicating Authority has failed to appreciate that the Department cannot
go beyond the scope of the agreement that existed between the Appellant and
the subscribers, to allege that there was transfer of title in the STBs. In the facts
of the present case, the Appellant had never sold the STBs to its subscribers and
the Appeliant never parted with such ownership rights. .

(xxxv) The entire case of the Department is based on the premise that it has sold the
STBs to the subscribers at the end of the third year in terms of the Fifth Tariff
Order and the evidences produced by the Appellant in support of the fact that
no transfer of ownership/title in the STBs has been discarded, without rendering
any finding. The Adjudicating Authority at para-29.7 of the impugned order has
erred in holding that the present dispute is about the ownership of capital goods
after 3 years from the date of installation of the same and continued use of
STBs at the customers premise, without it being deployed elsewhere for
providing the output service is not in chalienge.

(xxxvi)The Appellant submits that above finding is a result of incorrect interpretation
of the provisions of Rule 3(5) and Rule 3(5A) of the CCR. The Adjudicating
Authority has failed to appreciate that under the provisions of CCR the
ownership of the capital goods was not determinative of an assessee’s eligibility
to avail Cenvat Credit. As long as the capital goods were used by the service
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provider for rendering services, irrespective of the ownership of the same,
Cenvat Credit in respect of the same was available.

(ocxvii). The Adjudicating Authority has failed to appreciate the judgements of the

Hon’ble Tribunal in the case of German Remedies Ltd., and Modernova
Plasyles Pvt. Ltd, in support of its contention that ownership was not
determinative of the assessee’s eligibility to avail Cenvat Credit. The
Adjudicating Authority at para-29.11 of the impugned order has heid that the
judgements relate to modvat era and therefore, declined to follow the same
thereby violating the principles of judicial discipline.

(xxxviii) From the above judgements it clearly comes out that when the capital goods:

i.e. set-top box are being used for providing output services, then irrespective of
who holds the title to such goods and irrespective of the premises where the
same are being used, there is no provision of law which requires reversal of
Cenvat Credit, as long as they are being used for provision of output service.
Reversal of credit is required only in case where the capital goods are removed
from the premises of the provider of output service as such [in terms of Rule
3(5) of CCR] or after being put to use [in terms of Rule 3(5A) of CCR]. Infact
the proviso to Rule 3(5) of CCR provides that payment of tax shall not be
required to be made even if any inputs or capital goods are removed outside the
premises of provider of output service, if they are removed for the purpose of
providing the output service, which is the position in the present case. Further,
Rule 3(5A) is inapplicable in the facts of the present case as the capital goods
continue to be used for provision of output service and are not removed after
being put to use. : ;

(xxxix)As regards the Service Tax under RCM on repair and maintenance

services, the Adjudication Authority has proceeded on an erroncous premise
that the expenses, recorded by it in the books under the nomenclature of repairs
and maintenance, is a works contract service received by it, liable for discharge
of service tax under RCM. The Department in this regard has presumed that the
services received by it are inclusive of materials, only because its books of
accounts do not reflect any procurement of materials. -

As per the Department it had accounted for repair and maintenance expenses of

(1)
Rs.62,96,569/- on which it was liable to discharge service tax under RCM. The
detailed breakup of the expenses provided furnished by the Appellant is
extracted below — ' o
Sr. No. | Particulars . Amounts (Rs.) | Remarks
1 Purchase of Imported Goods 3,78,896/- RCM is “not
' Services applicable on
2 Purchase of other goods 2,10,772/- purchase of goods
3 Set Top Box repair charges 45.23,586/- Normal repair
4 Cable Line maintenance | 6,60,938/- " | services not covered
charges . under RCM
5 AC repair charges 59,150/-
6 Other Misc Repair charges 4,63,227/-
‘ | Total 62,96,569/-

From the above table, it is very clear that all the expenses are purely in the
nature of repair and maintenance work done by the vendor on the property of the
Appellant. There is no transfer of property in goods leviable to VAT/sales tax in

the above-mentioned transaction. In the absence of any transfer of property in
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goods, these repair and maintenance charges do not qualify the basic conditions
prescribed in the definition of Works Contract as defined in section 65B (54) of
the Finance Act, 1994, and therefore service tax is not liable to be paid under
RCM. _

The Adjudicating Authority has failed to appreciate the definition of works
contract defined under Section 65B(54) of the Finance Act, 1994 in its proper
perspective. The Appellant submits that on going through the above definition
it is clear that works contract means a contract wherein transfer of property in
goods is involved in its execution, and such transfer of property in goods is
leviable to tax as sale of goods (such as sales tax, VAT or WCT, etc.). Further
such contract is for the purpose of camying out construction, erection,
commissioning, installation, completion, fitting out, repair, maintenance,
renovation, alteration of any movable or immovable property or for carrying
out any other similar activity or a part thereof in relation to such property.

From the copies of invoices furnished by it to the Adjudicating Authority and
tabulated at para-31.1 of the impugned order, it comes out that the twin
conditions viz. that there must be transfer of property in goods and such transfer
of property is leviable to VAT/sales tax under the relevant State tax is not
satisfied. It is clear that the service provider has not charged any VAT as the
work involved there was pure service and not & works contract. The said
invoices and the declaration given by the vendors to the effect that there was no
transfer of property in goods in the course of rendition of services by them
forms a part of the reply/additional submissions made by the Appellant and it is
prayed that the same be taken as a part and parcel of this appeal.

The finding at para-32 of the impugned order is illogical and baseless. The
Adjudicating Authority therein holds that the Repair and Maintenance services
received by Appellant involved use of goods in receiving such services and
there was nothing shown at any time by Appellant that the goods purchased by
them had been supplied to the service provider for receiving those services.
Further, it holds that it was also not coming out that service provider had
purchased the goods on behalf of Appellant, and used the same in providing
services and also the copies of invoices do not support the contention that there
was no transfer of property in goods in the said transactions. The Appellant in
this regard submits that when the transactions were one involving pure service
inasmuch as no transfer of property in goods was involved, the Appellant
cannot be asked fo produce evidence relating to purchase of goods. The
Adjudicating Authority has failed to appreciate that the burden of proof in this
case that the activity involved is one of works contract is squarely on the
Revenue, which it has failed to discharge. All that the investigation has done is
that it has picked up the expenses under repair and maintenance heading and
made bald allegations that the same constitutes works contract, without
adducing any evidence in its support. - -

The Adjudicating Authority by holding that the repair and maintenance services
invoices furnished by it do not support the contention that there was no transfer
of property in goods in the said transactions is infact asking the Appellant to
prove the negative. The impugned order is therefore, bad in law and liable to be
dismissed.

Limitation: Without prejudice to the above, it is submitted that the Show
Cause Notice is dated 31.08.2020 and demands service tax for the period

01.10.2014 to 30.06.2017 which is beyond the normal period of limitation of 30
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" months (18 months prior to 14-5-2016) specified in Section 73(1) of the

(xlvi)

(xlvii)

Finance Act 1994 and is therefore to that extent is barred by time.

The Appellant submits that the Department had previously scrutinized and
investigated all the records, transactions, ledgers, book of accounts and business
modules undertaken by the Appellant before the SCN dated 31.08.2020 was
issued to it. Furthermore, the Department had also carried out the audit of the
Appellant’s transactions and therefore, the activities relating to the Appellant’s
business was very well within the knowledge of the Department. In such a
scenario to allege wilful suppression of facts is incorrect and contrary to the
facts on record. '

Without prejudice to the above, the Appellant submits that the larger period of
limitation of five years specified in the proviso to Section 73(1) of the Finance
Act 1994 is inapplicable in the present case since (he non-payment of service
tax, if any, to the extent of non-reversal of cenvat credit under Rule 3(5A) of
the CCR is not by reason of wilful suppression of facts with intent to evade tax.

(xlviii) Without prejudice to the above, the Appellant submits that the Department

(xlix)

| ®

cannot invoke extended period claiming suppression, when all primary facts,
inferential facts and legal inferences are made known to the Department. The
Appellant in this frame of reference relies on the following judgements of the
Hon’ble Apex Court and submits that the case for invoking the longer period
does not arise — _ -

(a) Calcutta Discount Co. Vs. ITO, (1961) 41 ITR 191 (5C),

(b)  Parashuram Pottery Works Co. Lid. v. ITO, (1977) 106 ITR 1 (SC),

Without prejudice to the above, the Appellant submits that in any case it was
under a bonafide belief and even now hold such a belief that it was not liable to
reverse any credit under Rule 3(SA) of the CCR as the STBs installed at the
subscriber’s premises were used for rendition of oulput service and at no given
point the same was sold to the subscribers. Further, the Appeliant entertained a
bonafide belief that title/ownership of the capital goods is not the criterion for
reversal of credit in terms of Rule 3(5A) as long as the capital goods are used
for providing output services as held by the Hon’ble Tribunal in the case of
German Remedies Ltd., and Modemova Plastyles Pvt. Ltd. It is settied law that
when non-payment of tax is on account of a bonafide belief and view held by
the assessee in respect of interpretation of the provisions of law, it cannot be
gaid that the non-payment of tax was on account of fraud, collusion, willful
misstatement or suppression of facts or intent to evade tax and accordingly the
larger period of limitation cannot apply. Reliance in this regard is placed on the
decision of Steelcast Ltd v CCE- 2009 (14) STR 129 upheld in CCE v Steel
Cast Ltd — 2011 (21) STR 500 (Guj). - '

The Hoh’-ble Supreme Court in the case of CCE v. Chemphar Drug and
Liniments, 1989 (40) ELT 276 (SC), in para-8 of the decision held that — ‘In

* order to make a demand under Section 11A of the Central Excises and Sait Act

for beyond a period of six months and upto a period of five years, something
sitive other than mere inaction or failure on the part of the manufacturer or
¢ conscious or deliberate withholding_of information when the
manufacturer knew otherwise is required 1o be established. Where Department
had full knowledge about the facts and the manufactuser’s action or inaction is
based on the belief that they were required or not required to carry out such
action or inaction, the period beyond six months cannot be made applicable’.
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The Department was all along aware of all the fact regarding avaiiment of
Cenvat Credit by the Appellant as the same was duly reflected in the ST-3
returns filed by it and also the nature of its business activities relating to supply
and installations of STBs at the subscribers premises. Since the Department
had knowledge about the facts the action or inaction on the part of the
Appellant cannot be attributed to suppression and intention to evade tax.

It is well settled that the burden of proof that various omissions and
commissions envisaged in proviso to Section 11A/ Section 73 have been
committed by the assessee is squarely on the Revenue, which has not been
discharged -in the Appellant’s case. The extended period of limitation is

therefore inapplicable. The Appellant in this frame of reference, rely on the

decision in TN Dadha Pharmaceuticals v. CCE, 2003 (152) ELT 231 (SC) and
New Decent Footware Industries v. UOIL, 2002 (150) ELT 71 (Del.) wherein it
was held that “When the central excise officer takes recourse to proviso to

section 11A, then he must bring on record, sufficient material to prove

existence of jurisdictional facts referred to therein. It was further held that for
invoking the extended period of limitation, the burden of proof of applicability
of proviso to section 11A rests on the Department”. The Appellant submits that

the show cause notice has not brought any material/ evidence on record save a
bald allegation of suppression. The burden of proof has thus not been
discharged by the Department. -

The Department has not appreciated the purport and legal significance of the
expression suppression. The meaning of the word “suppression” has been
expounded by the Hon’ble Supreme Court in Continental Foundation Joint
Venture v. CCE, 2007 (216) ELT 177 (SC), wherein it was held that “the rerm
suppression used under proviso fo section 114 has fo be construed strictly.
Mere omission to give correct information is not suppression of facts unless it is
deliberate to sto, ent o . Suppression me ail isclose full
information with intent to evade payment of duty. There cannot be suppression
of fact which is not willful and yet constitute a permissible ground for the
purpose of proviso to section 114”. The Appellant submits that when the ST-3
returns filed for the period clearly denotes the availment of cenvat credit and
also regular audits of the business activity of the Appellant is undertaken, the
finding of suppression is without any substance and hence, the impugned order

. is liable to be dismissed.

The term ‘intention to evade payment of duty’ has been explained by the
Hon’ble Apex Court in Tamil Nadu Housing Board V. CCE, 1994 (74) ELT 9
(SC), As per the above ratio, for invoking the extended period of limitation, not
only suppression must be alleged and proved but in addition, it must also be
proved that such suppression was intentional, deliberate and not simpliciter
non-payment of tax. -

Reliance is also placed upon the he Hon’ble Apex Court judgment in the case
of Cosmic Dye Chemical vs. CCE, 1995 (75) ELT 721 (8C) It is submitted that
no material/evidence has been adduced by the Department in the show cause
notice in support of their claim of suppression, whereas the fact regarding

" availment of cenvat credit on STBs was clearly brought out by the Appellant in

the ST-3 Returns filed by it with the Department. The impugned order is thus
clearly untenable in law and hence liable to be dismissed.

Assuming without admitting that the Appellant was liable to discharge service

“tax under RCM on works contract services, then the service tax so paid was
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available as cenvat credit. When the entire amount was available as Cenvat
Credit, there could be no intention on its part to evade payment of service tax.
Reliance is placed in this behalf on the following judgments which hold that
when the tax/duty demanded was available as Cenvat Credit, the situation is
revenue neutral and there could be no intention to evade the tax and hence
larger period of limitation is inapplicable.

(i)  Reliance Industries Ltd v CCE -2016 (44) STR 82

(i)  Jet Airways () Ltd v CCE - 2016 (44) STR 465

(i) Mafatlal Industries Ltd v CCE - 2009 (241) ELT 153 Upheld

' in CC v Mafatlal Industries Ltd- 2010 (255) ELT A77 (SC).

Penalty and interest The imposition of mandatory penalty under Section 78 of
the Finance Act, without any specific findings on presence of various omissions
or commissions envisaged in Section 78 of the Finance Act, is untenable as
held by the Honorable Supreme Court in UOI v. Rajasthan Spinning &
Weaving Mills, 2009 (238) ELT 3 (SC) wherein in para-19 of the decision, it
was held that penalty under Section 11AC of the CEA (i.c. pari materia with
Section 78 of the Finance Act) is punishment for an act of deliberate deception
by the assessee with the intent to evade duty by adopting any of the means
mentioned in the Section. It is submitted that the ingredients envisaged in
Section 11AC have to be proved by the Revenue before the mandatory penalty
can be fastened. There is nothing in the present case discharging the above

* burden on the part of the Department before imposing the mandatory penalty.

| )

The Show Cause Notice is time barred for the submissions made in the
foregoing paragraphs. When the extended period of limitation is not applicable
to the facts, then the provisions of Section 78 of the Finance Act would also
automatically fail. In Pahwa Chemicals Pvt. Ltd. v. CCE, 2005 (189) ELT 257
(SC) it was held that no penalty under Section 11AC is imposable if the
extended period of limitation is not available to the Revenue. Further, reliance
is placed on the judgment of the Hon’ble Supreme Court in CCE v. Damnet
Chemicals Pvt. Lid., 2007 (216) ELT 3 (SC) and also in Devans Modem
Breweries Ltd. v. CCE, 2006 (202) ELT 744 (SC).

Appellant No.2

(M

(i)

(i)

There has been no evasion of service tax by Den Rajkot, as is evident from the
submissions made by it, the main appellant in the appeal filed by it. Appellant
submits that all grounds urged by Den Rajkot (i.c. the company) in its appeal
are being adopted by the Appellant and are not being reiterated herein for the
sake of brevity. ‘

A perusal of the grounds urged by Den Rajkot in its appeal would show that
there has been no violation of the provisions of CCR or the TRAI guidelines
and consequently, the evasion of service tax whatsoever by Den Rajkot and
accordingly, there has been no contravention on part of the Appellant so as to
warrant any imposition of penalty on him.

The impugned order has heid that the Appeliant has violated the TRAI orders as
also Rule 3(5A)a) of the CCR inasmuch as he was aware of all the procedures
related to service tax as well as the TRAI orders and the guidelines applicable
1o their business but continued to declare the STBs as their assets and claimed
depreciation even afler three years of installation with clear intention to evade
payinent of tax. In this regard, it is submitted that the Den Rajkot who has
procured the STBs had only placed the same at the subscriber’s premises for
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rendering output service and the same was not sold to the subscribers at any
given point of time. This fact has been even mentioned by the Appellant in his
statement dated 02.04.2019 as answer to question no.7.

In terms of the Fifth Tariff Order there is an option available to the MSOs in
terms of which customised tariff packages for supply and installation of STBs
can be offered to the customers. The subscribers accordingly had opted for the
customised package offered by the Company in terms of which one time
activation fee is charged on supply of STBs and the same remains the property
of the Company. Therefore, when the STBs were not infact sold, the Company
has comrectly shown the same in its Balance Sheet as assets and claimed
depreciation on the same. The finding in the impugned order that there is
violation of the TRAI guidelines is incorrect.

Under the provisions of Rule 3(5A) of the CCR, when capital goods after being
put to use are removed, the reversal of credit is warranted and consequential,
disclosure of this fact in the ST-3 return. However, when the capital goods are
not removed and continued to be used for providing output service, nowhere the
Rules contemplate the disclosure of this fact. Therefore, the finding in the

-impugned order that the Appellant had not disclosed the fact regarding treating

the STBs as their property is untenable in law and baseless.

The Adjudicating Authority has failed to appreciate that the power to adjudicate
the case is derived by it from the Finance Act 1994. The Adjudicating
Authority cannot sit in judgement for the violations, if any, of the regulations
made under the TRAI, which is a separate statutory body. The finding in the
impugned order that at the end of 3 years the STBs automatically becomes the
property of the subscribers, when in fact there is no such provisions under the
TRAI regulations and no action of any kind being initiated by the TRAL, it is
improper on the part of the Adjudicating Authority to hold that the Appellant
has violated the TRAI Regulations. The impugned order therefore deserves to
be dropped. _

Assuming without admitting for the sake of argument that the company was
required to offer to the subscribers only the standard tariff packages in terms of
which at the end of 3 years, the ownership in the STBs is transferred to the
subscribers, the fact remains that the company had offered the customised tariff
package to the subscribers in terms of which the STBs remain the exclusive
property of the company and the contract in this regard has been entered with
the subscribers. Therefore, when the STBs are not sold by it to the subscribers,
the violation if any, could be of the TRAI Regulations and only TRAI is
empowered to decide on the issue relating to the same. However, from the
perspective of the service tax laws, the fact remains that the STBs are not sold
to the subscribers and therefore, the STBs are not removed after being put to
use. It is imperative to mention here that even under the provisions of Rule
3(5A) of the CCR, the transfer of ownership of the capital goods is not a
criterion to determine the applicability of the said Rule as along as the capital
goods are used for rendering the output service.

Non-payment of service tax under reverse charge mechanism on works contract
service in the facts of their case does not arise as the service received by them
do not involve any transfer of property in goods and are pure service contracts.
Therefore, when the services received by it do not qualify to be works contract
service, the payment of service tax under RCM does not arise.
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The judgement in the case of Tulsi Intermediates & Sh. Ashokbhai B. Patel
{2010 (256) ELT 281 (Tri-Abmd)] and Gajjadhar Jhanwar [2014 (307) ELT
337 (Tri-Del)] are incorrectly relied upon by the Adjudicating Authority as the
same are not applicable to the facts of the Appellants case. The issue in both the
judgements is concerning clandestine removal of goods from the factory and
the Revenue had proved beyond reasonable doubt the role of the employees
therein. Further, the statements given by the employees also admitted their role.
The personal penalty on the employees was thus imposed.

In the statement given by him before the investigating officer, there is no
admission of any wrong doing inasmuch he has stated the fact relating to STBs
not sold to the subscribers. The issue therefore, only relates to interpretation of
the provisions of the Cenvat Credit Rules and thé TRAI Regulations. This being
the case, when the issue pertains only to interpretation of the provisions of law
where two views are possible, the question of imposing personal penalty does
not arise. The Hon’ble CESTAT in the case of Sundaram Finance Ltd., vs. CCE
2018 (11) GSTL 305 (T) has categorically held that when the issue
interpretation of law where possibility of two views cannot be ruled out, neither
penalty is imposable nor invocation of extended period.

The Adjudicating Authority has nowhere pointed out any act of the Appellant
which could even suggest, let alone establish that the Appellant was knowingly
concerned with the alleged contravention. In the absence of there being any
finding or evidence to this effect, penalty under Section 78A cannot be
sustained. - | |

No suppression of facts or contravention of the provisions can be attributed to
the Appellant, even if it is assumed that there has been some misstatement the
same cannot become the basis for imposition of penalty on the Appellant under
the provisions of Section 78A. Penalty under section 78A can only be imposed
if a person ‘at the time of such contravention was in charge of, and was
responsible to, the company for the conduct of business of such company and
was knowingly concerned with such contravention’. It is submitted that
Department has failed to adduce any evidence that the Appellant was
knowingly concerned with any contravention, when in fact the entire issue
pertains to interpretation of the provisions of CCR and the TRAI Regulations.
Further, the non-reversal of credit on STBs is also supported by various
judgements of the Hon’ble Courts which the Company has relied upon in its

appeal.

It bas not withheld any information or made any incorrect submissions in
respect of the information sought at the time of investigations. However, for
the sake of argument, even assuming without admitting the same to be true,
this by itself is no ground for imposing penalty under Section 78A as for
imposition of penalty under the said section, it is imperative to establish that
there was evasion of tax by the company and the person being penalised was,
at the time of such evasion, was in-charge and responsible for the conduct of
business and had knowingly concerned himself with such contravention. There
was neither any allegation in the notice to this effect, nor any finding in the
impugned order and consequently the impugned order deserves to be quashed
and set aside on this ground alone. '

On reading para-40 and 40.1 of the impugned order where findings relating to
the Appellant’s role are given, nowhere it comes out that the Appeliant has

—made any misstatement ot misrepresentation while giving his statement before

Page 19 of 28




Appeal No: ¥2/240 & 241/Raj/2021

the Department. It only the inferences that the Department draws from its
limited understanding of the TRAI Regulations.

(xv) The Department has failed to adduce any evidence that the Appellant was
involved in any alleged contravention of the provisions of CCR or the TRAI
regulations or had knowingly directed his employees to act in defiance of law.

(xvi) No information whatsoever was withheld or suppressed from the Department
in the statement given by the Appellant. Further, in his answer to the Q.No.11,
the Appellant has categorically submitted that — “the Fifth Tariff Order issued
by TRAI gives the Company an option which prescribes the standard tariff
packages for STBs for Digital Cable TV subscribers, and that the service
provider can also offer alternative schemes/packages for the supply of STBs.
The company has recovered one time activation charges for the supply of STBs
to local cable operators, who in turn has installed the same at the subscribers
premises. The STBs always remains the exclusive property of the Company.
Accordingly, I believe that our company is not required to pay back an amount
equal to cenvat credit taken by reduced @ 2.5% per quarter by straight line
method prescribed under the provisions of Cenvat Credit Rules”. The
Adjudicating Authority has failed to appreciate the statement given by the
Appellant and has proceeded to decide the issue in light of its understanding of
the TRAI Regulations, when he is not the competent authority to sit in .
judgement over the applicability of the TRAI Regulations.

(xvii) No penalty leviable under Section 78A of the Finance Act, 1994 Without
prejudice to the above, Appellant submits that the Adjudicating Authority in

the impugned order has imposed penalty on the Appellant under Section 78A
of the Finance Act, 1994, _

(wiii) The above section applies in a case where an offence is committed by an
official of a company by way of evading service tax, issuing any document in
contravention of the provisions of the Finance Act, availing or utilizing credit
in violation of the rules or failing to pay an amount collected as service tax to
the credit of the Government. The impugned order has however, sought to
impose penalty under the said section, without pointing out the exact offence
alleged to have been committed by the Appellant.

(xix) The company has not commiited any of the aforesaid contraventions and that
there can be no imposition of penalty. Further, there is no evidence which .
would even remotely suggest that the Appellant was responsible for any
alleged wrong doing or it was under his directions that the alleged
contravention, if any, had taken place. The Appellant respectfully submits that
the Adjudicating Authority in the impugned order has not spelt out as to how a
contravention under Section 78A has been committed in the present case and
deserves to be set aside. '

() The penalty under Section 78A is leviable only in a case where any of the

" above offences have been committed knowingly by a person. It is respectfully

submitted that even assurning that there has been a contravention, the same has

not been done by the Appellant knowingly, and the Appellant did not have any
knowledge of the same.

5. Personal hearing in the matter was conducted in virtual mode through video
conferencing on 20.05.2022. S/Shri Kunal Verma and Parveen Agarwal, Authorized
' ' ' Page 20 of 28
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Reprcsentatives, _appeared on behalf of the Appellants. Shri Kunal Verma re-iterated

submission made in appeal memorandum.

6. 1 bave gone through the facts of the case available on records, the impugned order,
o the submissions made by the appellants. T find that the issues to be decided in the
present case is as to whgther the impugned order passed by the adjudicating authority, in.
the facts and circumstances of the case, confirming the demand of Rs. 1,73,44,224/-
against the Appcllanlf No. 1 towards reveréal of proportionate cenvat credit of capital goods
(Set Top Boxes) under Rule 3(5A) (ii) of CCR, QOO4 and Rs. 3,36,565/- as service tax
under Reverse Charge Mechanism in respect of the services of repair and maintenance
along with interest and imposition of penalty under Section 77 and 78 of the Finance Act,
1994 and imposing penalty of Rs. 50,000/~ upon the Appellant No. 2 under Section 78A of
the Act is legal and proper or otherwise.

7. As regards the demand in respect of cenvat credit amount of Rs. 1,73,44,224/-, it is
- observed ﬁ'om,the records that the Appellant No. 1 is engaged in providing services as
cable operator and was registered with Ministry of Information and Broadcasting (MIB)
for operating as Multi System Operator (MSO) with effect from 29.05.2014, As an MSO,
the Appéllant No.l was providing cable operator services bby receiving programnﬁng
services from broadcasters and retransmitting the same through one or more cable
operators. For providing services as MSO, the Appellant No.1 required Digital Head End,
Conditional Access System, Digital Addressable System, and Set Top Boxes (STBs). The
STBs receives input from head end via optical and coaxial wires in RF format and provides
Audio Video signal or HDMI (High Definition Multimedia Interface) signal as output. The
STBs decodes the signal for viewing it on TV and is required to be installed at subscriber’s
premises. The Appellant No. 1 had procured total 1,40,816 STBs valued at Rs.
26,06,15,598/- during the period from March, 2013 to June, 2017 from M/s. Den Network
Ltd., New Delhi. The Appellant No.1 is a subsidiary company of M/s. Den Network Ltd,
New Delhi, as it held 51 % shares of the Appellant No.1. The Appellant No.1 had also
availed cenvat credit of duty [CVD paid at the time of import] paid on these STBs treating
them as capital goods in terms of Rule 3 of CCR, 2004. :

7.1. During the course of inircstigation conducted by the officers of DGGSTL, it
appeared that Standard Tariff for supply and installation of $TBs was regulaled by the
Tariff Order, 2(513 dated 27.05.2013 (Fifth Tariff Order or Tariff Order 2013) issued by
TRAI and in all tariff packages under options 1 to IV provided under the said order, the
STBs automatically became the property of the subscribers affer a period of 3 years from
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the date of installation. It further appeared that the Appellant No.1 continued to show STBs
as their assets even after 3 years from the date of installation and not given effect to
mandatory notification of TRAI to avoid payment of amount as per Rule 3(5A)a) of CCR,
2004. Accordingly, vide the impugned SCN, it was proposed to recover proportionate
cenvat credit to the tune of Rs. 1,73,44,224/- invoking provisions of Rule 3(5A)(a) of
CCR, 2004 from the Appellant No. 1.

7.2. The -adjudicating authority observed that the Appellant No.l was mandatorily
required to follow the options given under Tariff Order, 2013 (Fifth Tariff order) issued by
TRAL It was also observed by the adjudicating authority that though the Appellant
claimed that there was customized scheme offered by them to their subscribers, but they
could not submit documentary evidences of such scheme nor sample Customer Application
Forms (CAF) furnished could be treated as a scheme. The adjudicating authority further
observed that under all the four standard tariff packages (under Tariff Order, 2013), the
STBs issued to the subscribers automatically become the property of the subscribers after a
period of three years from the date of instatlation and thus the ownership of the STBs stood
transferred to the subscribers after that period. The adjudicating authority observed that the
above transfer of property in STBs to thé subscribers has to be treated as removal of STBs
afer being put to use, and, accordingly, the Appeliant No. 1 was liable to pay an amount
equal to 70 % of cenvat credit taken on STBs as required under Rule 3(5A)(a)(ii) of CCR,
2004, ‘

73  Against the above confirmation of the demand, the Appellant No.1 has contended
that the first question formed by the adjudicating authority is legally not correct as the
adjudicating authority does not have any jurisdiction or the authority to decide on an issue
relating to Regulations made under TRAI, which is a statutory body.

7.3.1 Itis also the contention of the Appellant No.1 that the STBs were not sold by them
and there is no removal of STBs after being put to use. As per the submission of the
Appellant, the STBs were given to the Local Cable Operators (LCOs) and one-time
activations fee was charged from thern on which service tax has already been paid. The
Appellant further stated that these STBs were installed by the LCOs at subscriber’s
premises and the STBs remained exclusive property of the Appellant No.1.

7.3.2 1t is the argument of the Appellant that as per the proviSions of Fourth Tariff Order,
2010, Fifth Tariff Order, 2013 and relevant TRAI Regulations, it was not mandatory to
follow the sta_ndard' tariff packages offered under these provisions, and, .the service
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providers (MSOs) like the Appellant No.1 were free to oﬂ'er their customized options to

the subscribers. It is contended by the Appellant that their subscribers did not follow the
standard tariff packages and instead opted for the customized option offered by them.

7.3.3 The Appellant has further contended that the signed contract (CAF) becomes the
customized package and basic documents for collecting activation fees. It is also contended

by the Appellant that no evidence was brought out during the investigation that post 3

years, property of STBs were transferred to subscribers. It is also the stand of the Appellant

that the Revenue cannot impose any condition of their own other than agreed by

subscribers and scrvicc provider by way of singed contract (CAF).

73.4. The Appellant has also argued that the question of reversal of credit under Rule
3(5) or 3(5A) of CCR, 2004 arise only in the cases where capital goods are no longer used
for providing output service. The Appellant further claimed that the STBs remained in the

. premises of the subscnbers and were used by the Appellant No.1 for providing output

services and hence they were not required to reverse the proportionate cenvat credit as
alleged in the SCN and confirmed by the impugned order. The Appeliant have also relied
upon various judicial pronouncements in support of their contentions.

7.4 At the outset, I find that the adnussnblhty/nvallablllty of cenvat credit of duty paid
intespect of the STBs, treatmg them as capital goods, has not been disputed in the SCN or
in the impugned order. It is also observed that no reversal of cenvat credit has been
demanded for initial removal these of STBs to the LCOs and subscribers premises. As per
the conclusion amrived at by the adjudicating authority in the impugned order, the
Appellant No.1 is required to pay proportionate cenvat credit under Rule 3(5A) of CCR,
2004 as the ownership of STBs stood transferred to the subscribers after 3 years from the
date of installation, as mandated under the standard tariff packages offered under Tariff

Order, 2013.

74.1. As regards the argument of the Appeliant regarding question framed by the
adjudicating authority, I I find that the Appellant themselves in their written submission had
discussed the applicability of various tariff packages/ tariff orders in their case. Hence, it is
obvious that the adjudicating authonty ‘would frame the question accordingly and récord
his findings thereon. In any case, the adjudicating authority cannot be faulted in analyzing
the impact of the provisions of the TRAI regulations from the cenvat credit point of view

and it cannot be interpreted as an attempt to decide any issue relatmg to TRAI regulations.
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7.4.2. The Appellant have claimed that these STBs remained their property as there is no
sale 1o the subscribers and were continued to be used for providing output service hence
there is no removal of STBs after being put to use. In support of the claim, the Appellant
has furnished few sample copies of CAFs. In this regard, 1 find that the Appellant has
availed cenvat credit in respect of total 1,40,816 STBs during the period under dispute.
The removal. and ultimate possession / property of these STBs cannot be conclusively
established based on few CAFs. It also appears that most of these sample CAFs are
pertaining to the supply of STBs to the LCOs and not to the final subscribers on whose
premises these STBs were installed. It is the general perception that in majoritif of the
cases the MSO, DTH operators or LCOs recover the cost of the STBs from the subscribers
in the name of various charges and the STBs remain the property of the final subscribers. I
find that though the Appellant has claimed that they had recovered only one time
activation charges from the LCOs, but have not furnished any other financial records to
prove that they have not recovered any amount over and above the activation charges from
their subscribers towards cost of these STBs. Thus, in my opinion the evidences furnished
by the Appellant are not sufficient to conclusively prove that the STBs remained their
property in all the cases.

7.4.3. It has been vehemently argued by the Appellant that as per the provisions of the
various Tariff Orders and TRAI guidelines, they were not mandatorily required to follow
any standard tariff packages offered under tariff orders and relevant TRAI Regulations,
and the service providers (MSOs), like the Appellant No.l, were free to offer their
customized option. The Appellant further claimed that their subscribers had opted for the
customized option under signed contract (CAF). On the other hand, the adjudicating
authority has come to the conclusion that the Appellant was mandatorily required to offer
four standard tariff packages given under the Tariff Order, 2013 and as mentioned in all
the four packages the property of STBs was required to be transferred to the subscribers
after 3 years from the date of installation. As per the allegations made in the SCN and
findings recorded by the adjudicating authority, this transfer of property of STBs is
required to considered as removal of capital goods after being used and proportionate
cenvat credit under Rule 3(5A) of CCR, 2004 is required to be reversed by the Appeliant.

7.43.1. 1have gone through the copies of Tariff Orders, 2010 and 2013 and find that as
per the reporting requirements of both the tariff orders i.e., Tariff Order 2010 [Part-VI-Para
9(5)] and Tariff Order 2013 (Part-Ill-Para-5), every MSO was under obligation to report to
the competent authority of TRAI, the details of all tariff packages including the terms and
condition for supp'ly and installation of the Set Top Box (STBs). Under the circumstances,
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1 am of the opinion that instead of deciding as to which tariff options the Appellant has to
follow and what is status of STBs under the said option, it is essential to ascertain what the
Appellant have reported or declared to the TRAI authority. I further find that neither the.
Appellant has ﬁn-nishcd any such documents before me nor before the adjudicating
authority. I further find that so called signed contracts in the form of CAFs cannot be
treated as customized options in absence of any documentary evidences showing that the
same have been reported to and approved by the TRAT authority. Accordingly, I am of the
considered opinion that the Appellant No. 1 is required to furnish all the Irelevant
documents/reports filed before the competent authority of TRAI regarding the supply of
STBs, so that a fair view may be arrived by the adjudicating aﬁthority. After examining
these documents, the adjudicating authority may record his findings on the
status/possession of the STBs and decide the issue of reversal of cenvat credit thereon by
passing a speaking order. The Appellant is also directed to provide all the relevant
documents as desired by the adjudicating authority in the matter.

7.4.4 The Appellant have also relied upon following judgments to support their stand:
(i) The decision of the Hon’ble Tribunals in the case of Dish TV India Limited vs.
the DGCEI, Final Order No. 50878/2019 dated 11.07.2019; _
(i) Videocon D2H Ltd vs Commissioner of Central Excise, Customs & Service
Tax, Final Order No. A/85341/2020 dated 26.02.2020.
(iii) German Remedies Ltd. Vs. CCE - 2002(144)ELT 606 (Tri. Mumbai) and
(iv) Modernova Plasyles Pvt. Ltd.-2015(323)ELT3 12(Bom).

It is observed that though the Appellant had also relied upon these judgments before the
adjudicating autbority, but, he has not analyzed the ratio of these judgments in proper
perspective. AccOrdingly,'i find that the impugned order is a non-speaking one in this
regard and the adjudicating authority is required to consider these judgments afresh and

pass a speaking order thereon.

8. As regards the demand of service tax amounting to Rs. 3,36,565/-, it has been
alleged in the SCN that the repair and maintenance services received by the Appellant No.

1, involved use of goods by the service providers and hence these services appeared to be

classifiable under the category of “Work Contract Services”. It was also alleged that the
Appeliant, being  body corporate and recipient of such services, was liable to discharge
service tax liability (@ 50 % of total service tax), on the value of these expenses under
reverse. charge mechanism as provided under Notification No. 30/2012-ST dated

30.06.2012 as amended.
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8.1. = The Appellant has argued that from the copies of invoices furnished by them to the
Adjudicating Authority and as tabulated at Para-31.1 of the impugned order, it comes out
that the twin conditions viz. that there must be transfer of property in goods and such
transfer of property is leviable to VAT/sales tax under the relevant State tax is not
satisfied. The Aﬁpclla_nt further argued that the service provider has not charged any VAT
as the work involved there was pure service and not a works contract. The Appellant also
contended that the Adjudicating Authority has failed to appreciate that the burden of proof
in this case that the activity involved is one of works contract is squarely on the Revenue,

which it has failed to discharge.

8.2. I have gone through the table given at Para 31.1 of the impugned order and find
that the information therein has been prepared on the basis of sample invoices made
available by the Appellant. From the descriptions given therein, it is observed thét in most
of the cases the services provided are in the nature of set top box repairing charges with
 spare parts, while others are of cartridge repairing and Air Conditioner gas refilling and of
toner refilling. Further, the adjudicating authority has in Para 31 .3 of the impugned order
has rejected all such documents regarding set top box charges as afterthought. It is
observed that as per the definition of “work contract” given under Section 65(B)(54) of the
Act, there should be a contract wherein transfer of property in goods involved in the
execution of such contract is leviable to tax as sale of goods and such contract is for the
purpose of carrying out construction, erection, commissioning, installation completion,
fitting out, repair, maintenance, renovation, alteration of any movable or immoﬁlable
property or for carrying out any other similar activity or a 'part thereof in relation to such
property. It is further observed that there is nothing on record to suggest that the activities
in question get covered under the definition of work contract. First of there is no such
contract available on record. Further, how there is transfer of property involving sale of
goods is also not forthcoming. Consumption of spares during repairs can by no stretch of

imagination bring the activity under the ambit of works contract.

9. I find that the Appellant has also contested the demand of cenvat credit of
Rs_1.73.44.224/- and service tax of Rs. 3,36,565/- on the grounds of limitation claiming that
larger period of limitation of five years specified in the proviso to Section 73(1) of the
Finance Act 1994 is inapplicable in their case. The Appellant have also relied upon catena
of judgments in their support. [ further find that similar arguments, quoting several judicial
pronouncements, were raised by the Appellant before the adjudicating authority also.
Hﬁwever, while passing the impugned order the adjudicating authority has not properly

considered these submissions. The adjudicating authority has also not discussed in detail as
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to how the judgments relied upon by the Appellant were applicable / not applicable in the
present case. Accordingly, I find the impugned order a non-speaking one in this regard and
hence limitation aspect of the case is also required to be considered by the Adjudicating
Authority afresh. -

10.  In view of observations made in para supra issue of the demand of cenvat credit of
Rs_1,73.44.224/- is required to be remanded back to the adjudicating authority for fresh
consideration on the basis of merits and limitations. The adjudicating authority is also
directed to re-consider the imposition of penalty under Sections 77, 78 of the Act upon the
Appellant No. 1 based on the findings arrived during the remand proceedings.

10.1 Further, as per the findings recorded in para 8.2 above, I find that the demand of
service tax of Rs. 3,36,565/- is not sustainable on merits, and, hence, the same is required
to be dropped and appeal filed by the Appellant No.1 to that extent is allowed.

102 Since the proceedings initialed and penalty imposed upon the Appeliant No.2 is

linked with the proceedings initiated against the Appellant No. 1, the impugned order

~ periaining to imposition of penalty under Section 78-A of the Act upon Appellant No.2 is

also required to be remanded for fresh consideration by the adjudicating authority.
Needless to mention that principles of natural justice should be adhered to while passing de

novo order.,

11. In view of the above,

(1) I set aside the impugned order so far as the same relates to the confirmation of

demand of Cenvat credit of Rs. 1 73,44,224/- and imposition of penalty under Sections 77
and 78 of the Act and aliow the appeals by way of remand to the adjudwatmg authority.
The impugned order imposing penalty under Section 78 A of the Act on the Appellant No.
2 is also remanded back to thle adjudicating authority.

(2) I set aside the impugned order so far as same relates to the confirmation of demand
of service tax of Rs. 3,36,565/- and allow the appeals filed by the appellants to that extent.
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12.  The appeals filed by the Appellants are disposed off as above.
| wea / Attested
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